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JURIES AS JUDGES OF THE LAW 

JURIES AS JUDGES OF THE LAW. 

Of all the absurdities of America judicial procedure, none is less 
defensible than the proTision found in the constitutions or statutes of 
some of our states which makes juries the judges of the law as well as 
of the fact in all criminal eases. In a recent number of the Illinois 
Law Review, Judge 0. A. Harker discusses the working of such a rule, 
which has been in force in Illinois for more than eighty years. Judge 
Harker shows that whenever trial judges have refused to instruct the 
jury that they were not bound by the opinion of the court as to what 
the law is, they have been reversed by the Supreme Court and new trials 
granted. The Supreme Court of Illinois in its interpretation of the 
statute has uniformly held that the jury is not limited to judging of 
the proper application of the law to the facts brought out by the evi- 
dence, which in the opinion of many persons is all that was originally 
intended, hut that if they are willing to say upon their oaths that they 
know the law better than the court does, they are not bound to receive 
the law as expounded by the court, and that when requested to do so it is 
the duty of the trial judge to so instruct them. A similar provision 
in the penal code of Georgia was similarly interpreted for a long time, 
but in 1877, after the rule had been incorporated in the constitution 
of the state, this interpretation was abandoned and the rule laid down 
that it was the duty of the jury to receive and accept the law applicable 
to the case as given by the court. 

The idea that the jury should be the judges of the law in criminal 
cases grew up in England as a means of protecting the accused from 
arbitrary and unjust prosecutions by the crown. It was under the in- 
fluence of this idea, together with the fact that the colonial judges often 
knew no more law than the jur}', that it became common in this country 
in the colonial days, either to give the jury no instructions as to the 
law at all or to instruct them that they were judges of both the law 
and the facts. In the early days Mr. Justice Baldwin of the United 
States Supreme Court charged a jury while on circuit that they were 
the judges in criminal cases of both the law and the facts and that if 
they were prepared to say that the law was different from what he had 
stated it to be they were not bound by his exposition of it. But in a 
subsequent case he modified his instructions and told the jury that if 
they should find a prisoner guilty against the opinion of the court on 
the law of the case a new trial would be granted. 

The reasons which gave rise to the adoption of such a rule, still re- 
tained in the statutes or constitutions of at least seven of the Ameri- 
can states, no longer exist, while other conditions have grown up which 
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make its retention positively dangerous to the administration of justice. 
Under the construction which the Supreme Court of Illinois has placed 
upon the rule, the trial judge is reduced to the pitiful position of a mere 
presiding officer or moderator, whose advice, based, it may be, upon 
extensive knowledge of the law acquired by years of study and expe- 
rience, may be disregarded by dull, perverse or dishonest jurors who 
have neither education, training nor fitness for deciding legal ques- 
tions. Under our practice relating to the competency of jurors in 
criminal cases, a practice which tends more and more to disqualify 
intelligent men who read the newspapers and form opinions concerning 
the guilt or innocence of accused persons in important cases, the 
chances of the unfitness of the jury to pass upon important questions 
of law are all the greater. Thus it may and doubtless does often happen 
that juries composed largely of ignorant men drawn from the least 
qualified portion of society, who may never have read a statute in their 
lives or who could not understand it if they had read it, return verdicts 
contrary to the law and in defiance of the advice of the court. Judge 
Hai'ker in the article referred to above states that during his twenty- 
five years' experience on the bench he tried a number of cases in which 
the jury paid no regard to the instructions given and returned verdicts 
of acquittal in the face of overwhelming evidence of guilt. A flagrant 
example of the "lawlessness" of jurors in Illinois and of the impotency 
of judges under such a system to prevent outright nullification of the 
law was recently afforded in Chicago where thirteen different juries in 
the face of incontrovertible evidence refused to convict saloon keepers 
for violating the Sunday closing law, thus presenting an example of a 
complete breakdown in the machinery of law enforcement. There are 
various other features about the jury system as it exists in the United 
States that make it a poor method for administering justice. Regard- 
ing such questions as the competency of juries to determine issues of 
fact, their qualifications and mode of selection and the unanimity re- 
quirement as to verdicts, there are grounds for valid differences of 
opinion, but concerning their fitness to decide intricate questions of 
law, and their right to disregard the opinions of the court on strictly 
legal questions, there ought not to be any difference of opinion. No 
part of the jury system is less supported by common sense or reason, 
more inconsistent with civilized standards or more contradictory to 
the teachings of experience. Notwithstanding the fact that the judges 
in most of our states are elected by the people, and usually for short 
terms, there is still a sort of superstitious fear of the judiciary, which 
in our judgment is wholly without foundation. Not content with de- 
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priving them of their power to sum up the evidence and comment on 
its weight for the benefit of the jury, not content with taking away 
from them their natural function of expounding the law to the jury, 
legislatures are insisting upon still further reducing them to a position 
of impotency by means of elaborate practice acts, and in some quarters 
it is now proposed to destroy their independence by means of the re- 
call. Such distrust is to be deplored and the legislation to which it is 
leading if persisted in will eventually undermine the judiciary and 
destroy its eiBciency. J. W. 6. 
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